Introduction
Pre-crisis financial regulation in the European Union has arguably failed, leading to calls for reform and for an expansion of the criminal law dimension. Because of the reforms of the Lisbon Treaty which provided the Union with an explicit competence to define criminal offences and impose criminal sanctions, the Commission has engaged in a new centralized process of financial regulatory enforcement and sanctioning by adding the criminal law dimension.
1 Financial regulatory enforcement based on effective, proportionate and dissuasive sanctions is regarded as one of the main principles behind the reform. As part of the Commission's regulatory enforcement reform package, it has decided to adopt a market abuse crimes proposal 3 setting forth criminal sanctions. 4 The intention of the Market Abuse Crimes proposal is to ensure market integrity and enhance public confidence in securities and derivatives markets 5 , thereby boosting trust and increase economic activity. 6 The Market Abuse Crimes proposal defines two offences, insider dealing and market manipulation which should be regarded by Member
States as criminal offences if committed intentionally. 7 The proposal also requires Member States to criminalise inciting, aiding and abetting insider dealing and market manipulation, as well as attempts at these forms of market abuse. The Directive requires Member States to ensure that the criminal offences defined in the Directive are punishable by criminal sanctions which are effective, proportionate and dissuasive. . 4 Which has been approved by a decision of the Council: See the press release :< http://europa.eu/rapid/press-release_MEMO-12-963_en.htm?locale=en>. Accessed 4 September 2013. 5 See Herlin-Karnell, n 1, 484-485. 6 See Proposal, (n 3) Recital 1. 7 Ibid, Arts 3 and 4. 8 Secondly, by criminalising certain behaviour and by prosecuting individuals for such offences a message is sent to the public via the potential extensive media coverage of the prosecutions that these offences are taken very seriously by society. This could be expected to lead to changes in behaviour and help deter potential offenders. Thirdly, the Commission argues that the stigma relating to criminal sanctions enhances their deterrent function.
12
The director of the Financial Services Authority (FSA) in the UK, Margaret Cole, has strongly emphasized the importance of having deterrent sanctions available and using them. She submits that the threat of civil fines has not worked well and that the FSA is convinced that the threat of an individual custodial sentence is a much more significant and credible deterrent than civil fines. She also claims that the imposition of criminal sanctions is something that the whole regulatory community supports. By adopting the approach that the 'end justifies the means' she argues that the objective of cleaning up the market and changing behaviours to achieve greater compliance will be pursued by all possible means, criminal, civil and administrative, that are available to the FSA. 13 Other financial regulators, such as the Danish, Finnish, German, Hungarian and Irish financial authorities, has followed FSA's lead and adopted the same punitive language. Financial regulators over the Union emphasize the economic rationale of the new criminal law conceptualization for deterrence and the reinforced use of criminal laws is a 'hallmark' of the risk-based regulatory approach adopted by the G20 and the EU. Let us assess these claims by first examining the foundation for the criminalisation of insider dealing.
While the Commission and the above-mentioned national financial authorities may not be explicit about the rationales for proposing criminalisation, their arguments are deeply rooted on economic arguments and the rational choice theory. The next section therefore accounts for the rational choice theory and how this can be used to explain why criminal laws are needed to enforce insider dealing laws.
How deterrence is effectively achieved through the criminalisation of insider dealing-the rational choice calculus
The general deterrence argument submits that the most important positive effect that the criminal law might have is the tendency to deter people from committing criminal offences. This effect is simply achieved by issuing strong disincentives to people which the law enforces through punishment.
15
Criminal sanctions are, as argued by Jeremy Bentham, imposed on individuals in order not only for them (individual deterrence) but to deter others, from engaging in wrong-doing (general deterrence). 16 By imposing penalties on individuals the state is 'stipulating examples' which assumedly is serious enough to 'deter' similar wrongdoing acts by other would-be offenders.
17
The general deterrence argument is founded on the assumption that individuals are to a certain extent rational actors and thus able to assess benefits and disadvantages of certain behaviours and also able adjust their behaviours in relation to risks. 18 While deterrence theories were developed as early as in the 18 th century by Bentham and Beccaria, they have been prominently refined and elaborated by the law and economics literature.
19
The law and economics literature provide for the rational calculus which determines the optimal penalty for infringements of rules. It states, according to the formula by Gary Becker, in a simplified version, that the optimal penalty is decided by the probability (pd) that an offence is detected, (pc) and the offender convicted, the (f) size/severity of the expected punishment for those convicted, and the expected gain from the offence (EG). 20 The optimal penalty, in this simplified version, thus results from the size of the expected gain divided by the probability of being detected and convicted. If the expected gain divided by the probability of being detected and convicted exceeds the prescribed penalty, a rational actor would decide to commit the offence. Let us assume that the expected gain is 15 See Tadros, (n 9) 170-171. 16 100 000 euro and the probability of being detected is 50% and the probability of being convicted is 20 %. In this case, the optimal penalty must be at least 1 000 000 euro= F= EG/PC/PD, to be deterrent.
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The rational choice theory suggest that a person violates the insider trading laws in order to make a profit and makes a rational calculation by weighing the expected benefits against the expected penalties when considering committing insider dealing offences. On the cost side of the rational calculation an insider will calculate the expected penalty by taking into account the probability of detection, the celerity of the sanction, the probability of successful prosecution, and the severity of the potential sanction. 22 Crime rates can go down by either increasing severity of sanction, increasing probability of detection or by increasing celerity of the sanction.
23
This theory is arguably relevant in the context of insider trading since insider trading falls within the broad area of 'white collar crime' 24 and white collar crime is a distinct category of crimes due to the social and financial status of the offenders.
25
White collar-crime typically requires advance planning which provides an opportunity for reflection and an assessment of the risk of detection and punishment. The education and training of a white-collar offender enables them to engage in rational calculations.
26
What though, is the empirical evidence supporting the above-mentioned characterization of insider dealers as rational actors? Based on the findings made by Geis and Szockyj, it appears that the rational actor model has an explanatory value for clarifying the motivations and reasons behind insider dealing offences. These authors have carried out one of the first systematic criminological studies aimed at characterizing insider dealers, the offence and the penalties imposed for the offences. Their findings are therefore important for the discussion here on the characterization of insider dealers as rational actors.
27
Geis and Szockyj have firstly found that insider dealing is a profit-driven crime, i.e. a crime related to the accrual of financial gain or the avoidance of financial losses, and that the motivation for such offences is a purely financial one. 28 The gains to be made from these offences appear to be substantial. US$0-50 million. 29 The motivation is also mainly driven by self-interest. Insider trading differs from other white-collar crimes, such as antitrust crimes, which more directly advance the fortunes of the business entity rather than the perpetrator, suggesting that insider dealing primarily advances the fortunes of the perpetrator though in some cases. 30 The highly fluctuating and detached environment in the trading platform does also influence traders to think self-interestingly in short-term perspectives and focus on immediate gains.
31
Secondly, Geis and Szockyj's survey suggest that insider traders are risk-aversive. They strive to minimize losses, they trade on stable securities, and they seek to transform uncertainty into more manageable and profitable risks while they also take steps to reduce detection. Insider traders only take illegal advantage of situations when they perceive the risk to be minimal.
32
It can thus be assumed that a risk-averse manager would be deterred by high penalties even where there is a low chance for such penalties being imposed.
33
These findings seem to both confirm the relevance of the rational choice theory for explaining the commission of insider dealing offences and confirm the assumption that imprisonment sanction can be an effective deterrent. The consequence of accepting the rational choice theory is that potential offenders respond to changes in probability of detection and respond to changes in the severity of the sanction. 34 The argument can thus be plausibly made that the imprisonment sanction, is, assuming that the probability of detection and sanctioning is not insignificant, likely to have a deterrent effect on the individuals involved in insider dealing offences.
35
The assumption that the rational actor model applies and that imprisonment is a serious deterrent in the field of enforcing insider dealing laws is supported by several commentators in their discussions of sanctions within the field of insider dealing. 36 It is suggested that mandatory imprisonment for insider dealing offences is a deterrent sanction because the threat of imprisonment is likely to be deterring regardless of the amount of profit to be earned from insider trading.
37
It is also confirmed by the general literature on corporate crime that imprisonment is effective in deterring rational actors. 38 It is proposed that imprisonment is the most credible threat to potential 29 Even though his argument is not restricted to insider dealing, it is noteworthy that Braithwaite very recently affirmed the proposition that criminal laws must be imposed to deter white collar crime.
Despite first suggesting a regulatory pyramid with criminal sanctions only to be used as a last resort 40 , the financial crisis seems to have prompted him to adopt a more pessimistic view of the voluntary compliance approach or negotiation/persuasion approach as a proper regulatory strategy. He argues that white-collar crime is under-deterred in comparison to other crimes than for other forms of crime has suffered more under-investment in prevention.
41

Social stigma, shaming and communication as arguments for using criminal laws to combat insider dealing
Another argument in favour of imprisonment's deterrent effect is the shaming argument. The shaming argument proposes that punishment can deter white-collar crime effectively by conveying public censure.
While 'shaming' is a mechanism which relies for its effectiveness upon people being 'pinpointed' and deeply entrenched in a network of social relations, it is contended that the stigma of arrest and conviction are effective in deterring potential offenders from committing insider trading due to insider dealing's character of being a 'while-collar crime'. Because of the social standing occupied by insider dealer offenders, imprisonment has greater deterrent effect for these offenders because humiliation brought about by prison punishment is felt more by middle and upper-class offenders. conforming to the social standards of their community. 42 Being publicly shamed and humiliated are powerful considerations that logical and career-motivated managers take very seriously since the devaluation as a white-collar criminal can impair or destroy an offender's career, community status, and future economic potential. 43 The criminal process thus conveys public censure far more effectively than the civil-law process in terms of white collar offending since the threat of stigmatization is the primary deterrent for such offenders.
44
The shaming argument is related to the expressive and communicative dimension of criminal law and the fact that criminal punishment speaks a language. 45 The language of criminal law does communicate social stigma and moral condemnation. 46 The 'expressive' dimension of punishment reinforces deterrence through the formation of adverse public sentiments against criminal behaviours. Citizens form aversions to the kinds of behaviour that the criminal law tells them are unworthy of being valued.
This formation of negative public sentiment takes place because the community perceives the criminal law as expressing society's moral condemnation of such conduct. The message of moral condemnation is particularly clear when society deprives an offender of his liberty due to the high value attached to liberty by our society. Depriving someone of their liberty is therefore the strongest means and symbol of expressing public condemnation. 
48
It is contended in the literature that imprisonment sanctions do send a strong deterrent normative message. The message to other directors and corporate executives, as well as to the public, is that white collar offences are taken seriously by the courts and will be subject to the same type of 42 punishment which the criminal justice system reserves for serious offenders. The processing through the criminal justice system may prove highly disconcerting for a convicted corporate executive which would have to go through the degrading rigors involved in being treated as an ordinary prisoner, while animated fellow prisoners and guards, who may be jealous of the offender's social standing, will often reinforce the executive's state of severe discomfort. Media coverage adds to the denunciatory effect of the sentence and presumably to the embarrassment, shame and guilt experienced by the convicted executive.
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But how can we be sure that insider dealers generally can be characterised as white-collar offenders?
Geis and Szockyj's survey support that insider dealers generally are of a high social standing in society. Insider offenders are not ordinary employees but often in a higher position within a firm assuming a position of corporate officer, director or security personnel. Insider dealer offenders have thus assumedly a considerable investment in their public reputation and much to lose if prosecuted.
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The public shaming function of criminal sanctions is therefore highly applicable to insider-trading cases. Whereas shame is a context-, individual-, and culture-dependent phenomenon 51 , reputation is of particular importance to inside traders, who are unlikely to take challenges to their public images lightly.
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To this we can add the denunciatory and communicative function related to media attention for criminal prosecution of insider fraudsters. Since many insider traders are enthusiastic readers of the professional trade press they can be expected to be aware of any criminal sanctions imposed on their peers.
53
The general moral denunciation of insider dealing offences is reinforced by the nature of the offence.
Because insider dealers' gains are much greater than the typical profits of street criminals and because of the fact that the breach of trust associated with such offences is notably serious, it is generally considered by the community as a condemnable offence. Given this general moral censure of insider dealing offences, the society's imposition of criminal sanctions appears to express strong public censure thus reinforcing the deterrent function of criminal laws. agents, courtrooms, fingerprinting and bail hearings nor were they deterred by the stigma and societal condemnation that is attached to a conviction. 59 What is the explanation for why individuals are not deterred to the extent they should be according to the rational choice theory?
Psychological research suggests that the rational choice theory cannot fully explain white-collar crime.
The failure of the rational choice theory lies in the fact that it cannot account for individuals' different perceptions of risks, different psychological perceptions of risks and reduced rational thinking.
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Firstly, not all individuals have the capacity to properly identify illegal behaviour, assess risks or make a rational calculation. Some individuals are so optimistic and confident that their ability to assess reality becomes impaired, amounting to a judgment bias. Secondly, rational calculation may also be impaired by timing and events undermining the individual's assessment of the risks of detection, conviction and the imposition of penalties.
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The commission of offences may arise in situations where the manager or executive fear that discovery of the truth will cost them their jobs, reputations, and privileges, and that they therefore have a strong incentive to delay their acts being uncovered so that they can stay in control for longer and hope that events turn around to good fortune.
Thirdly, company incentive may give perverse results for individual behaviour. This might be the case if compliance with the legal standard subjects the manager to a risk of dismissal for failure to meet a sales quota which is higher than the risk for being convicted for an offence. In such a case, it may be rational for the individual to commit the offence.
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Ineffective enforcement of insider trading laws and low probabilities of detection challenges the rational choice theory
It is generally recognized that the deterrent effect of criminal sanctions may depend less on its length and more on the celerity with which it is imposed and on the perceived likelihood of it being imposed.
The threat of prison will not have a deterrent effect if the imposition of such sentences is seen as remote and improbable outcomes of the offence. If there is no risk of detection and sanctioning, criminals would rationally infringe the law. Having a battery of tough sanctions on paper is not very useful in influencing behaviour on financial markets, if such sanctions are not followed up by stringent 59 See Moohr, (n 22), 956, 958. 60 What matters for deterrence is potential offender's subjective perceptions of the risk and threat of punishment. While legislators may modify the objective properties of punishment with the expectation that the subjective perceptions will be affected there is no necessary correlation between objective properties of punishment and subjective perceptions (Paternoster, (n 18) 785-787 and intense enforcement. Deterrence and successful prosecution is thus dependent upon the combined resources that public and private enforcers commit to detect and convict offenders. 63 There is evidence that difficulties of enforcement of criminal laws for insider dealing offences do impede the deterrent effect of such laws. 64 Prosecution is often difficult in insider dealing cases, because of the difficulty in obtaining direct evidence and testimonies, because of the cost and difficulties in detection and because of the high burden of proof in criminal trials which does exacerbate the intrinsic problem of proving that the requirements for the insider dealing offence are fulfilled. 65 Proving the defendant's fraudulent state of mind beyond 'reasonable doubt' is a daunting task that is often very hard for the prosecution to achieve. For instance, it is very difficult to ascertain a trader's intent in the context of a 'suspicious' market transaction. Insider trading and market manipulation is effected against a backdrop of vast amounts of data and studies that try to forecast the profitability or other utility of the trade. The direction of investors' trades may also be motivated by other considerations such as a struggle between rival traders for market dominance, divergent valuations and so forth, which might have a price effect without any intention to manipulate the market price or deceive other traders. Since the level of proof is fixed at this very high level, criminal law sanctions does not arguably deter insider dealing sufficiently. 66 The US scholarship also asserts that weak enforcement from the US Securities and Exchange Commission (SEC) undermines the effectiveness of criminal laws against insider dealing. Potential infringers of insider trading rules often assume that there is a significant likelihood that their wrongdoing will not be detected and punished because of the SEC's weak record in uncovering securities frauds. 67 Geis and Szockyj's empirical research supports these assertions by noting that the problem of proving violations of insider laws, the prospect of financial recovery of losses, and the very considerable skills of the defence bar involved in handling white-collar crimes regularly push prosecutors to file civil actions. 68 The inherent problem of detection and prosecution of insider dealers affects the rational calculation made by individuals, who may accurately assess the chances of prosecution as insignificant thereby undermining the deterrent effect of criminal laws. 69 The low probability of conviction makes encouraging reading for potential offenders who engage in a rational cost-benefit analysis.
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Criminal laws do not necessarily form an internalized moral obligation to comply with insider dealing rules
The argument that criminal law has an educative function and that the imposition of punishment communicates societal standards and moral condemnation is also challenged in the literature.
Moohr argues that criminal law generally fails to create internalized social norms necessary to foster 
Evaluation on the effectiveness of imprisonment sanctions
Even if it is correct that criminal laws does not always have a significant deterrent effect, even though people may not always respond as rational actors and even if individuals may comply with rules because of a sense of duty and not because of the threat of criminal sanctions, it seems unquestionable that criminal laws is an effective sanctions for enforcing insider dealing laws. There are three reasons for this.
Firstly, it appears that the risk of criminal sanctions being imposed is likely to be taken seriously by potential infringers of insider dealing rules. This is because such offenders, either if they are security 69 There are obviously, apart from imprisonment sanctions, several different types of sanctions that can be used to enforce insider trading laws. The examination here is, however, necessarily selective and the emphasis of the analysis is put on those individual sanctions that can be considered as the most appropriate alternatives to imprisonment sanctions. 73 See Geis and Szockyj, (n 28) 283-284. 74 See Paternoster, (n 18) 819. 75 Ibid, 820.
It is appropriate to commence the discussion on alternative sanctions by restating the Commission's view on the issue. The Commission does make quite a controversial empirical claim in the Market Abuse Crimes proposal and argues that the adoption of administrative sanctions is generally insufficient for enforcing compliance with the rules on market abuse. The Commission's assumption is that criminal laws are a more effective deterrent than other sanctions.
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In order to examine this claim, the most serious alternatives to criminal sanctions must be considered and examined in depth from an effectiveness perspective.
Are civil liability regimes equally effective as imprisonment sanctions in deterring insider dealing activity?
One of the most important sanctions to deter insider dealing is the use of civil penalties.
Several commentators suggest that civil litigation can be an appropriate alternative to criminal sanctions because of its powerful deterrent effect, because of its procedural advantages and because of the low enforcement costs associated with civil sanctions. 77 It is submitted by those commentators that the existence of civil remedies in the US against insider trading has proved an effective means of enforcement and an effective deterrent. This is because civil remedies provide economic incentives which encourage both companies and individuals to bring suits and may thus be used to enhance regulatory compliance. Civil litigation also has a deterrent effect because the threat of such litigation increases the risks of engaging in unlawful conduct. 78 It is contended in the literature that the civil suit imposing a penalty amounting to three times the gains made by the trader as well as an extremely high financial burden does certainly have a deterrent effect on prospective insider dealing offenders of insider trading. There is no benefit to be gained from the commission of insider dealing offences if the offender envisaged that he/she is likely to pay triple damages to the victims if detected and prosecuted.
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It is further suggested by scholars that the use of civil penalties have advantages over criminal sanctions since civil procedural rules permit the enforcer to prosecute many more cases successfully than criminal safeguards would allow. This is the case because the cost of prosecuting criminal cases is higher than that of civil actions and because the lower burden of proof applicable in civil cases allows a greater number of successful prosecutions than the high standards of proof in criminal cases. There is also some, although inconclusive, evidence that private civil litigation is a more effective regulatory mechanism for financial markets than public law enforcement. La Porta and others suggests that several aspects of public enforcement, such as having an independent and/or focused regulator or criminal sanctions, do not matter for the development of stock markets. 81 Brown even submits that public enforcement may be less effective than private enforcement because of severe limitations on enforcement budgets entailing limited enforcement. Private enforcers have the potential to be very effective supplements or substitutes for public enforcement because they may have better resources or more substantial information about offenders' wrongdoing. 82 There are, however, three serious problems with a civil liability regime. Firstly, there is the problem of imposing civil liability claims against individuals because of their lack of resources or because of litigant's preference to sue firms, the deterrent effect of civil penalties may be diluted. Secondly, excessive litigation may impede the deterrence of civil liability regimes. Thirdly, civil penalties provide weak social stigma and this may dilute its deterrent effect. The problem of excessive litigation is caused by the practice of placing enforcement discretion in the hands of revenue-maximizing plaintiffs' attorneys. Plaintiffs' attorneys' willingness to sacrifice deterrence for revenue is reflected in customary settlement practices through which liability is shifted from the wrongdoing manager to the corporation. Private enforcement may achieve limited deterrence because its costs fall on innocent shareholders, not the culpable corporate officers actually responsible for financial misstatements and other misdeeds. In all, these risks seriously damage the effectiveness of civil remedies. 85 Thirdly, while civil actions can substitute for criminal enforcement when goals are utilitarian ones of deterrence they are much less effective at fulfilling criminal law's retributive role of imposing just deserts or expressive roles of public condemnation. 86 The criminal law can be more directly effective than civil liability sanctions in increasing compliance with its commands. Since the criminal law earns a reputation as a reliable statement of what the community perceives as condemnable and not condemnable, people are more likely to defer to its commands as morally authoritative. Civil damages fail to express moral condemnation relative to criminal liability. Civil liability seems to connote that society is 'pricing' corporate crime. 87 In sum, because of individual offenders' lack of resources and plaintiff's perverse incentives to engage in excessive litigation and because of civil liability's lacking condemnatory nature it appears that civil liability regimes cannot be an equally effective sanction as criminal sanctions in the enforcement of insider dealing regulations. The article continues to examine the effectiveness of administrative fines.
Are individual fines equally effective as imprisonment sanctions in the enforcement of insider dealing laws?
Fines are generally the most commonly advocated sanction to be used as an alternative to imprisonment. 88 The general advantages of fines are manifold. One advantage of a fine is that it is a relatively cost-free sanction to administer. 89 The rational choice theory does also support the use of monetary sanctions. Where corporate crimes are driven by financial gain, a potential offenders can directly compare the profit which they expect to make from violating the law with the loss which they can expect to incur if their offence is discovered and they are prosecuted, convicted and fined. Thus, to the extent that an individual is a rational actor he/she should be responsive to financial penalties. 90 Thus, on the condition that "optimal sanctions" are imposed, fines should work as a deterrent. 91 Posner argues that fines should be preferred over imprisonment since, in a cost-benefit analysis of the choice between fining and imprisoning the white-collar criminal, the cost side of the analysis always favours fining because the cost of collecting a fine from one who can pay is lower than the cost of imprisonment. On the benefit side, there is no difference in principle between the sanctions. The fine for a white-collar crime can be set at whatever level and since it arguably imposes the same disincentive as imprisonment on the defendant it achieve the same level of deterrence as the potential imprisonment sentence. Thus, whereas fines are comparably a more cost-effective sanction than imprisonment and no less deterring than imprisonment, society should thus impose fines rather than imprisonment whenever feasible.
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Hinton and Patton note, consistent with Posner's view, that there is a coherent economic justification for imposing 'optimal fines' which are proportionate to the social costs of the misconduct. 93 They cautiously suggest that the imposition of increased fines by the FSA may have had a small deterrent effect on the basis of reduced abnormal pre-announcement price movements. This is because the level of such potentially suspicious trading activity prior to initial public offerings declined in 2010/11 subsequent to the increase of penalties by the FSA. 94 There are however several arguments against the use of fines as a sanction for violations of insider dealing regulations. Firstly, regulators do not generally have the formal powers to impose optimal penalties nor do they impose optimal penalties when they have such powers. Secondly, fines may not have an appreciable deterrent effect for directors and managers that are able to hide or transfer their wealth. Thirdly, criminal laws have a greater deterrent effect than fines because of their stigmatic and expressive nature. 95 Fourthly, the optimal deterrence argument, used to defend optimal fines, may lead to markedly unfair consequences in terms of social stigma.
Firstly, monetary fines are unlikely to be a serious deterrent since the maximum available fines are rarely imposed. The power to impose a fine equivalent to double or triple the profits from the offence is according to Geis' and Szockyj's survey not exercised frequently. 96 The imposed fines are sometimes even less than the profit. Because of the fact that optimal fines are seldom imposed, fines do not have the capacity to work as serious deterrents.
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Secondly, white-collar offenders may have an advantage since they often know how to hide assets, divert income, overstate expenses, or otherwise reduce the amount of the fine. Spagnolo contends, discussing sanctions for cheating bankers, that dishonest bankers are often specialists in transferring and hiding money and will likely react to large individual fines by transferring or hiding their wealth. 98 Thirdly, it is unclear whether the imposition of fines expresses sufficient social censure to be deterrent.
Kahan notes that the optimal deterrence argument for fines has not worked in practice because fines do not unequivocally express sufficient moral condemnation. When used as an alternative to imprisonment, fines often convey the normative message that society is willing to accept the offender's behaviour. 99 To be effective sanctions fines have to channel public reproach as effectively and forcibly as incarceration. What makes fines unacceptable, when viewed as just a cost of doing business, is that they fail to impose the censure that the offender deserves. By viewing fines as mere prices for committing an offence, the seriousness of the offence is belittled and it defiles the victims of the crime. Fines have a social meaning that is sufficiently concrete, sufficiently widespread, and sufficiently at odds with serious moral denunciation, to rule them out as a serious alternative to imprisonment. 100 Fourthly, the optimal deterrence argument is utterly unfair. Proponents of the optimal deterrence argument has contended that fines should be reserved mainly for white-collar offences, since those are the offences most likely to be committed by wealthy individuals and that non-affluent offenders should be imprisoned. However, it appears perverse and contrary to principles of equality and justice to impose prison terms only on the basis of limited affluence. In addition, even if the white-collar offender who is fined suffers as much as the common offender who is imprisoned, which is unlikely, the white-collar offender is clearly not being reproached to the same extent as the common offender. 101 This is once again because only imprisonment does express sufficient condemnation against the background of social norms.
102
In sum, it appears that the arguments supporting the assumption that 'imprisonment' is more effective and appropriate than fines weighs more than the argument supporting the contrasting hypothesis. Fines are ineffective because offenders cannot always be fined at a level sufficient to achieve deterrence, due to the offenders' lack of wealth, because white-collar offenders regularly can transfer or hide their wealth and because imprisonment, is capable of expressing greater social disapproval than fines.
Additionally the optimal deterrence theory, which argued that fines can be used instead of imprisonment in cases where the offender is not affluent, led to perverse results thus making it more appropriate, as a matter of policy and philosophy, to employ imprisonment indiscriminately for serious offences. 103 
Are disqualification orders equally effective as imprisonment sanctions in the enforcement of insider dealing regulations?
Another severe alternative to imprisonment is the disqualification order. A disqualification order prohibits a person from serving as a company director or otherwise taking part in the management of companies. Disqualification orders normally serve both a preventative purpose and a punitive purpose.
While the purpose of disqualification of directors in the UK and Canada is not so much to punish directors for past conduct but intends to protect the public from the activities of 'unfit' directors and maintain the integrity of the business environment, the US disqualification order has a primarily punitive purpose. 104 In all these jurisdictions, the 'disqualification' order is assumed, however, also to have a deterrent function. The imposition of disqualification orders is designed to deter undesirable conduct by acting as a general deterrent to potential offenders within the business community. 105 How then, do disqualification orders achieve deterrence?
Firstly, disqualification orders have the potential to be seriously burdensome given that they significantly interfere with the livelihood of a director. 106 Because it impairs the defendant's future employment opportunities, it also serves as a monetary penalty for those defendants who have no ability to pay a substantial fine. 107 Secondly, disqualification orders also arguably express social stigma and may lead to a tarnished reputation. If it becomes known that a director has seriously breached the law or committed a criminal offence, it is likely that they will suffer a loss of reputation which ultimately may lead to a consequent inability to obtain jobs as director in the future. 108 Disqualification orders may serve, as the UK disqualification order does, deterrence by providing public shaming system and public registers of disqualified directors. 109 There are however concerns with disqualification orders relating to its effectiveness. Firstly, it is unclear whether they have any deterrent effect. 110 Disqualification order does simply not catch all insider dealers. The denomination of the sanction, 'director disqualification' plainly suggests that they cannot be used against non-directors involved in criminal activity.
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The UK disqualification order has a very narrow scope since it only captures directors of companies that enter into formal insolvency proceedings. 112 Disqualification orders in the US do not capture all insider dealers since a large number of insider trading offenders are traders in the securities business who do not have a directorial or management position. Geis and Szockyj found that defendants from the securities field, where confidential information was potentially available to a wider range of individuals, were more likely to have a lower status position. More than 84 % of the criminal defendants did not enjoy a managerial position and could therefore not have been subject to disqualification sanctions. 113 Secondly, although disqualification orders should in theory prevent ex-directors from becoming a de facto or shadow director, practice seem to suggest that this is not always the case. The effectiveness of disqualification orders is further weakened by the fact that the order does not preclude a convicted director from serving as a paid consultant, joining a partnership or working as an ordinary employee or having a spouse replacing the convicted director in the board. Convicted director and officers may in comparison, to doctors or lawyers that are disqualified from their profession, put their experience in profitable use. 114 Nevertheless, although there may be some drawbacks with this sanction, the disqualification order cannot be rejected on principal grounds as an ineffective sanction. Firstly, it is quite obvious that the disqualification order does resemble the imprisonment sanction if it is properly designed. In the US, it appears that the disqualification sanction has a punitive purpose and that directors are seriously threatened by the sanction. It also seems that disqualification orders provide a stain on the executive's reputation and communicate to the public that the director in question has done something morally reprehensible. 115 Insider traders are enthusiastic readers of the professional trade and broadsheet press so they can be expected to be aware of any formal sanctions imposed on their peers.
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Those who investigate insider dealing offences can also use the weapon of media publicity to put an end to their profit.
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If designed to catch both middle managers and corporate executives, if applicable more generally to violations of company rules, financial regulation, competition law infringements and the commission of other regulatory offences such as environmental law and health and safety offences and if it is imposed more stringently to enhance its deterrence, it is likely to constitute an effective sanction.
However, there is a cogent argument that probably defeats the disqualification order in its comparison with imprisonment. Even if Kahan does not particularly discuss the 'expressive' function of disqualification orders, it can be plausibly argued that disqualification orders do not carry the same social stigma as imprisonment sanctions. 118 Because of the value attached to liberty in contemporary society, imprisonment does arguably convey stronger denunciation of wrongdoers than disqualification orders. Consequently, the deterrent effect of the moral consequences of criminal behaviours will therefore in the case of disqualification orders not be as strong as it would have been in the case of imprisonment. 119
If however a disqualification order were to be used as an alternative to imprisonment and be combined with a small term of imprisonment it would convey a different meaning and conceivably achieve a deterrent effect equivalent to that of imprisonment. 120 This is the argument made by McDermott.
Disqualification, used in conjunction with a short prison term in egregious cases, or as part of a suspended sentence with probation, provides an alternative to lengthy imprisonment. 121 Nevertheless,
given that the core question of the article is about making a choice between 'disqualification' and 'imprisonment', it seems probable that 'disqualification' would not provide an equally effective deterrent as 'imprisonment'. It is not plausible that the community or general public in any jurisdiction would consider 'disqualification' as condemnatory in nature as they consider imprisonment sanctions. 122 Unless disqualification orders are linked to the commission of a criminal offence or unless carrying a strong social stigma and depriving the corporate official of his or her liberty is a stronger deterrent than disqualification.
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In sum, given that disqualification orders do not catch all security employees engaged in insider dealing, given that disqualification orders has a limited effect on the director's livelihood and given that the expressive dimension of criminal law makes it a slightly more deterrent sanction than disqualification orders, we can conclude that criminal sanctions are more effective than disqualification orders.
D Conclusions
The purpose of this article was to consider whether it is 'essential' to employ imprisonment sanctions to ensure the effective implementation of insider dealing laws. The first part of the article considered whether criminal laws and imprisonment sanctions are effective for the effective enforcement of insider dealing laws. It was found that imprisonment sanctions are effective for three reasons. Firstly, it appears that the assumption of the rational actor model seems to be accurate in the context of insider dealing offences. The fact that insider dealing is profit driven, because the offenders often are in a high and established positions in society and because insider dealers are risk aversive, it is likely that the rational choice theory has some explanatory value. It is argued that insider dealing offenders do generally engage in a rational calculation of whether to engage in insider dealing. This is because insider dealers face serious risks in terms of tarnished reputation, lost job opportunities and humiliation by being subjected to criminal punishment. It thus appears, because of the social status of the offenders, that the risk of criminal sanctions being imposed is likely to be taken seriously by potential perpetrators of insider dealing rules. Although the deterrent effect is partly dependent on credible enforcement and the probability of sanctions being imposed on offenders, the overwhelming evidence in the literature points to the conclusion that criminal laws have a certain effect in deterring insider dealing. Secondly, the communicative function of criminal laws contributes to its effectiveness. Since insider dealing offences are regularly reported by the media and managers and dealers are regular readers of the financial press, they are likely to be informed about criminal prosecutions and sanctions imposed on their peers in the field of insider dealing. Thirdly, criminal sanctions, in particular, imprisonment, express a strong moral condemnation by the community, which enhance its effectiveness.
The second part of the article considered alternative sanctions. In terms of alternative sanctions, the paper considered three serious alternatives to criminal sanctions: civil liability, fines and disqualification orders. The general argument in the article for the superiority of imprisonment sanctions was based on the expressive dimension of imprisonment sanctions and their inherent social meaning. The failure of alternative sanctions such as civil liability, fines and disqualification orders to replace imprisonment stems from the fact that these sanctions do not express sufficiently strong moral condemnation. Independently of whether fines, disqualification orders and civil liability sanctions can inflict suffering, their effectiveness as punishments is questionable based on their ambivalent expressive effects. In terms of specific problems with different sanctions, there are additional reasons why alternative sanctions would not be as effective as criminal sanctions. Although most of the alternative sanctions would be more efficient in terms of reduced enforcement costs and in terms of higher rates of conviction because of reduced evidentiary rules and procedural standards, those benefits does not exceed the 'effectiveness' disadvantages. In addition to lack of censure, civil liability was considered less effective than imprisonment sanctions in the enforcement of insider dealing regulations because of individual offenders' lack of resources and because of plaintiff's perverse incentives to engage in excessive litigation. The examination went on to assess the effectiveness of individual administrative fines. Imprisonment, in addition to expressing greater social disapproval, is superior to fines. In addition to expressing less social disapproval as imprisonment sanctions, fines are less effective than prison sanctions, because offenders cannot always be fined at a level sufficient to achieve deterrence, due to the offenders' lack of wealth and because white-collar offenders regularly can transfer or hide their wealth and because the optimal deterrence theory, which argues that fines can be used instead of imprisonment in cases where the offender is not affluent, leads to perverse results thus making it more appropriate, to employ imprisonment for insider dealing offences. In terms of disqualification orders the problem of diluted denunciation is not as strong as in the case of other sanctions. However, the effectiveness of the disqualification order is not as appreciable as the effectiveness of criminal sanctions because of the generally weaker deterrent effect of disqualification orders and because disqualification orders do not catch all security employees engaged in insider dealing. In light of these reasons, it was concluded that imprisonment sanctions are more effective than disqualification orders.
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